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The Federal Cormnunicatlons C o m s s i o n  
pi~omulgated r u l e s  requiring certain cable television 
npiems to develop, at a iiuninium, 20-channel 
c;ipacity bv 1986, to make available certain channels 
foi access by third partles. and lo furnish equipment 
:iiid facilities for access puiposes. On petition for 
ire\ iew, the Coun of Appeals for thc Eighth Circuit, 
2 ,  ~ ~- I P.2d 1025. sct aside Commission's access, 
cliannel capacity, and facilities rules as beyond 
Jsency's jurisdiction. and certiorari was granted. 
Tl ie  Supreme Court, MI. Justice White, held ihat 
i r i i l rs  promulgated by FCC mere not within its 
statutory authority. 

~- 

,AlYirmed 

\41~.  Justice Slevei is liled a dissenting opinion in 
wliicli MI. lustice Breilnan and Mr. Justice Marshall 
,""led. 

West Headiiotcs 

LlJ l'clecumniunications -383 
~~~ .?7?k383 

III enacting Communications Act o t  1934, Congress 
iiieiint to confer broad authority on the Federal 
Ccinmiunications Conimission so as  to maintain, 
rlirotigh appropriate adnunistrative control, a grip on 
tl i t ,  dynamic aspects of iadio transmission. 
(~Ijiiiiiiiniications Acr o l  1 9 3  5 I et srq., 47 

U.S.C.A. 6 151 etseq. 

111 Telecommunications -435 
372k435 

"Fairness docti.ine" does not require that broadcaster 
provide commoii carriage, hut i t  contemplates a wide 
range of licensee discretion. Communications Act of 
1934, 4 3(h), 47 1J.S.C.A. 6 153(hl. 

Telecummunications -383 
372k383 

Section of Coinniunications Act of 1934 directing 
Federal Communications Commission not to treat 
persons engaged in  broadcasting as common carriers 
was intended to preclude Commission discretion to 
compel broadcasters to act as common carriers. even 
with respect to a portion of their total services. 
Communications Act of 1934, 5 3(h), 47 U.S.C.A. 6 
m. 

Telecomniunications -4S7(2) 
372k457(2) 

(Formerly 372k449.5(4.1), 372k449.5(4), 
372k449) 

Fedei a l  Comniunications Conunission rules requiring 
ceriaiii cable television systems to develop, at a 
minimum, 20-channel capacity by 1986, to make 
available certain channels for access by third parties, 
and to furnish equipment and facilities for access 
purposes were not reasonably ancillary to effective 
performance of C o m s s i o n ' s  various responsibilities 
for regulation of television broadcasting and were not 
within Commission's statutory authority under 
Communications Act of 1934, as FCC could not 
iregulate cable systems as common carriers. 
Communications Act of 1934, 9 5 2(a), 3(h), 47 
U.S.C.A. g 6 I 5 2 ( a ) , ] 5 3 0 .  

Telecommunications -4S7(1) 
~~ 

372k457(11 
(Formelly 372k449.5(1), 372k449) 

Federal Communications Commission may not 
regulate cable television systems as common carriers, 
just  as  i t  may not impose such obligations on 
television broadcasters. Communications Act of 
1934, 5 3(h),  47 U.S.C.A. 6 153(h). 

**I436 *689 Syllabus 

W The syllabus constitutes no part o f  the 
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opinion of the Court hut l ias hcrn prepared 
by the Rcporici~ o f  Vecisioiis for the 
coiivcnience of  the leader. See && 
ISroie~ I '  U~' i r i~11 Tiinher & Lirmber Co., 200 
U S .  321.  337, 26 S.Ct. 282. 287. 50 L.Ed. 
439. 

T h e  Federal Communications Conmiissioii (FCC) 
~pi~omulgated n i l e 8  requiring cable television systems 
t h a i  h a v e  3.500 o r  iiiore siibscrtbers and carry 
hroadcasr signals to dcvelop, a t  a iiunimum, a 20- 
cIi.i~iiicI capacity by 1986. to makc available certain 
i l u n l i e l s  for acccss by public, educational, local 
:i,\einniental. aiid leased-access iisers, and to fiirnish 
rqiiipmcnt and facilities for acccss purposes. Under 
ilie rules, cable operators are deprived of all 
discretion regarding who may exploit their access 
cliaiincls and what inay be transmitted over such 
cliaiinels. During the rulemaking proceedings. tlie 
FCC,' rejected a challcnge to the rules 011 jurisdictional 
9i.oiinds. maintaining ilia1 tlie n i l es  w'ould promote 
"tl ic achicvcment of lon_r-standing conununications 
icpiilatory objectives by increasing nutlets for local 
cell-expression and augmenting the public's choice of 
Iprofrai i is." On petition for rc\'icw, the Court of 
Appeals set aside (lie F C T s  irules as heyond thc 
n~eiicy'sjurisdiction. The couit was of the view that 
tlic iriiles amounted to aii attempt to impose common- 
caitier obligations on cable operators, and thus ran 
counter to the command of 9 3(h) of the 
('iiiiimunicaiions Act of 1934 that "a person engaged 
in . . broadcasting shall not , . he deemed a 
coiiimon carrier." Heid : The FCC's rules are not 
"reasonably ancillary to the effective performance of 
die Commission's \'arious responsibilities for the 
I sgulation of telcvisioii broadcasting," U I r i i d  Slurrs 

S.CI. 1994. 2005. 20 L.Ed.211 1001, and hence are not 
within the FCCs siarutory authority. Pp. 1439-1446. 

l a )  T h e  FCC's access tules plainly impose 
cominon-carrier obligations on cable operators. 
/ ',tired Siiircs I ) .  jblrdwi?sr Video C w p ~ ,  406 U S .  649. 

distinguished. Under 
tlie ru les,  cable systems are required to hold out 
dedicated channels on a first-come, 
iioiidiscriniinatory basis: operators are prohibited 
l ioi i i  determiniiig oi  iiifluenciiig the coiiteiit of access 
~'~(190 programming: and cliaipcs for access and m e  
0 1  eqiiipmentare deliinited Pp. 1441~1442. 

I ~ i i u l / l ~ ~ ~ \ l C ~ l ~ i ~  ( . / l / J / l '  ('0 . -792 V.S. 157. 178. 88 

ib)  Consistently u i t h  ilie policy of the Act to 
lprcserve editoi.ial control of progranmiing in the 
Iiceiisee, 5 3(h) forecloses any discretion in  the FCC 
1 0  impose access requirements amounting to 

coiiuiion-carrier obligations on broadcast systems. 
T l i e  provision's background manifests a 
congressional belief that thc intrusion worked by 
such iegulatioii on the jouinalistic integrity of 
broadcasters would overshadow any benefits 
associated w i h  the iesulttng public access. 
Although 5 i(li) does not explicitly limit the 
regulation of cable systems, Congress' limitation on 
the FCC's ability to advance objectives associated 
with public access at the expense of the journalistic 
fieedoni of peiroiis engaged in broadcasting is not 
one having peculiar applicability to television 
broadcasting. Its force is not diminished by the 
variant technology involved in cable transmissions. 
Pp. 1442.1445. 

(c) In light of the hesitancy with which Congress 
has approached the access issue in the broadcast area, 
and i n  view of its outright rejection of a broad right 
or public acccss on a coninion-camier basis, this 
Coui-t is constrained to hold tha t  the FCC exceeded 
the limits of its authority in promulgating its access 
rules. l h e  FCC may not regulate cable systems as 
conunoii cai-riers, just as it may not impose such 
obligations on television broadcasters. Authority to 
compel cable opeiators to provide common carriage 
of public-originated transmissions must come 
specifically from Coiigress. I'p. 1445-1446. 

571 F.2d 1025. affirmed 

Lawrence G .  Wallace, Dept. of Justice, Washington, 
D . C . , f o r F . C . C . e t a l .  

**I437 *691 George H. Shapiro, Washington, D. 
C.. for Midwest Video corp. 

Mr. Justice WHITE delivered the opinion of the 
Court. 

In May 1976, the Federal Communications 
Commission promulgated ru les  requiring cable 
tekvision systems that llave 3,500 oi more 
subscribers and carry broadcast signals to develop, at 
a nunimum, a 20-channel capacity by 1986, to make 

and to furnisli equipment aiid facilities for access 
puiposes. R r w ~ r ~  ond Odei  in Docker No. 20508. 59 
~ _ _  F C.C.2d 294 (1976 Order 1. The issue here is 
whether these rules are "reasonably ancillary to the 
effective performance of the Commission's various 
responsibilities foi- the regulation of television 
broadcasting," lhir/eri Siuie.s v. SimiIiwesie,.n Cahle 

available certaiii cliannels for access by third parties, 
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1,35778. 88 S.C:t. 1004. 2005, 20 
1 (IOhX], and hence within the 
statutory authority. 

1 

The regulaticins now under revicw liad tlieii p i e s i s  
i n  iriiles prcscrihed hy the Ciimniission iii 1972 
icqiiiring a l l  cable operators in the top I O 0  television 
iniarkets to design their systems to include at least 20 
channels and to dedicate 4 of those chaimels for 
public. governmental, educational, and leased access. 
'I'lic i~ules were ireassessed in the course of further 
I iileinaking proceediiigs. A S  a iesult, the 
(~'oiimiission modified a conipliance deadline, 
O I ! ~  0 r h  L I I  UooAcr No. 3036.7. 54 F.C.C.2d 207 
'I 0 7 5 ) ,  effected cei~tain suhntantive changes: and 
c\tended the rules to all cable systems having 3,500 
o i ~  iiioic auhscribers, I976 Orriei; sup!-n. I n  its *692 
1976 (hiel-. the Commission reaffirmed its view that 
t l ic ix was "a definite societal good" in preserving 

ss channels, though i t  acknowledged that the 
"oi'erall impact that use of these chaiinels can have 
may have been exaggerated i n  the past." 9 
I~'.( ' .C2d. at 296. 

, A s  ultimately adopted, the d e s  prescribe a series of 
iiitri-related obligations ensuring public access to 
cable systems of a designated size and iegulate the 
iiiaiiiier in which access i s  to he affoided and the 
charges that !nay be levied for pimviding it .  Under 
l l ic  iiiles, cable systems must possess a minimum 
capacity of 20 cliannels as well as the technical 
c;ipability foi accomplishing two-way, nonvoice 
c o n u n u n i c a t i o n . m  41 CFR $ 16.252 (1977). 
'vloieover, to the extent of their available activated 
chainel c a p a c 1 r y . m  cable systems musf allocate 
foul- *693 separate **1438 channels for use by 
p~ihlic. educational, local governmental, and leased- 
x c c s s  users, with oiie clianiiel assigned io each. $ 
76254(a). Absenl demand for fiill-time use of each 
access channel, ihe combined demand can bc 
acconunodared with fewer than four channels but 
wi th  at least one. $ 5 76.254(h), ( c ) . m  When 
dcmand U I J  a particular access channel exceeds a 
ipccitied limit. tlie cable system must provide 
aiioiher access clianiiel for the same purposc, to the 
rxreiir o f  ilie sysrein's activated capacity. 9 
70.254(d). The d e s  also require cable systems to 
make equipnient available for those utilizing public- 
11ccess channels. p 76.256(a). 

Page 3 

T;Ni Systems i i i the top I00 markets and in 
operation piioi to March 31, 1972, and other 

systems in operation by March 31, 1977, are 
given until lune 21, 1986, to comply with 
the channel capacity and two-way 
communication requirements. 47 CFR 5 
76.252(b) (1977). 

.- FN2. Activated chaiinel capacity consists of 
the inumber of usable channels that the 
system actually provides to the subscriber's 
liome or that i t  cotild provide by making 
certain modifications to its facilities. 1976 
Order, 59 f .C.C.2d.  al 3 1 5  The great 
majority of systems constructed in the major 
markets from 1962 to 1972 were designed 
with a 12-channel capacity. Often, 
additional channels may be activated by 
installiiig converters on subscribers' home 
sets, albeit a t  substantial cost. See Noricc of 
P,-o,~ose,i Ruir Aduhi172. 53  F.C.C.Zd 782. 
73s (1975) 
In determining the number of activated 
channels available for access use, channels 
already programmed by the cable operator 
for which a separate charge is made are 
excluded. Similarly, channels utilized for 
transmission of televisioii broadcast signals 
are subtracted. The remaining channels 
deemed available for access use include 
channels provided to tlie subscriber hut not 
programmed and cliaiinels carrying othcr 
ionbroadcast progl-amming--such as 
programming originated by the system 
operator--tor which a separate assessment is 
not made. I976 O d e r .  supra, at 315-316. 
The Conmssion  has indicated that it will 
"not consider as acting in good faith an 
operator with a system of limited activated 
channel capability who attempts to displace 
existing access uses with his own origination 
efforts." hi., at 316. Additionally, the 
Conunission has stated that pay 
cntertainment programming should not be 
"provided at the expense of local access 
efforts which are displaced. Should a system 
operator for example have only one 
complete channel available to provide 

evidence of bad faith in complying with his 
access obligations if such operator decides 
to use that channel to provide pay 
progranuning." ld., at 317. 

access services we shall consider it  as clear 

T& Cable systems i n  operation on June 2 1 ,  
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1976, that  lack sufficient activated channel 
capacity to furnish oiie full channel for 
acccss purposes may meet their access 
obligations by providing whatever portions 
of channels that  are available for such 
purposes. 47 CFR 9 76.254(c) (1977). 
Systems initiated after that date. aiid existing 
nystrms desirous o f  a d d i i i ~  a inonmandatory 
bioadcast signal after that date. niiist supply 
one fill1 channel for acccss nse even if they 
must iiistall converters to do so. See 197fi 
Oriirt. ~zipt.(i, oi 314-315 

Ilnder the niles. cable operators are deprived of all 
drscietion rcgai~ding who may exploit their access 
chai i i ie ls and what may be transmitted over such 
cliilnnels. System operators are specifically enjoined 
fioin exercising any control over the content of 
access prograii~in~iig except that they must adopt 
rilles proscribing thc timismission on inost access 
cliainiels of lottcry iiifoi mation and coiimercial 
n i n t t e i . ~  8 5 76.*6Y4 256(b),S Thc regulations 
illso insrnict cable opcimois to issuc i d e s  providing 
lor tirsr- come, iioiidiscriniinatory access 011 public 
iiiid lensed cliaiiiiels. E 4 76.256(d)(l).  (3). 

FN4. Cable systems were also required to 
promulgate rules prohibiting the 
transinission of obscene and indeceni 
material on access channels. 47 CFR f 
76.256(d) (1977) The Court ofAppeals for 
the District o f  Coluinbia Circuit stayed this 
aspect o f  ( l ie riiles in  ai1 order filed in 
A i i i e i - i ~ n n  Cwii Li6erlie.v Uiiioii 1) FCC, No. 
76-1695 (Aug. 26. 1977). The court below. 
inoreover, disapproved tlie iequireinent i n  
the belief h a t  it imposed censorship 
obligatioiis on cable operators. The 
Commission has instituted a review of the 
requirement. and it is not now i n  controversy 
beforc this Courr. 

Finally, tlx rules circumscribe what operators may 
c h a ~ ~ s e  for piivileees of access and use of facilities 
illid cquipinciir. N o  charge m a y  be assessed for the 
LIS? of' onc public-access cliaiinel. 5 76.256(~)(2).  
Opeiators may iiot chai~gc foi~ the use O F  educational 
iind gmernnienral access foi~ tlie firsr five years the 
system services such users. 5 76.256(c)( I ) .  Leased- 
iiccess- charuiel users must be charged a n  
"appropriate" fee. 8 76.25G(d)(3). Moreover, tlie 
iriilcs admonish t h a t  charges for equipment, 

personnel. and production exacted from access users 
"shall be reasonable and consistent with the goal of 
affording users a low-cost means of television 
access." 5 76.256(~)(3). And "[nlo charges shall be 
made for live public access programs not exceeding 
five minutes i n  length." lbid. Lastly, a system may 
not charge access users for utilization of its playback 
rqiiipinent or (lie personnel required to operate such 
equipment when the cable's production equipment is 
not deployed and whcn tapes or film can be played 
without technical alteration to the system's 
equipment. Pcriiiuii /of. Rb(.~iii.~iilE~iiiion in Docket 

2U.iO8. 62F.C.C.Zd 399. 407 (1976). 

The Commission's capaciry aiid access tules were 
challenged on jurisdictional grounds in the course of 
the tulcmaking proceedings. In its 1976 Order, the 
Commission rejected such comments on the ground 
that the regulations furrher objectives that it might 
properly pursue i n  its supervision over broadcasting. 
Specifically, the Commission maintained that its 
iules would promote "the achievement of long- 
standing comniunications iegulatory objectives by 
increasing outlets fol- *695 local self-expression and 
augneiiting tlie public's choice of pi-ograms." 3 
r; C.C.2d, at 295. The Coinniission did not find 
persuasive the coiitentioii that "the access 
rcquirernents are in effect common carrier obligations 
which are beyond our authority to impose." 
299. The explanation was: 

"So long as the rules adopted are reasonably related 
to achieving objectives for which the Commission 
has been assigned jurisdiction we do not think they 
can he **I439 held beyond our authority merely 
by denonlmating them as somehow kommon 
carriei~' in nature. The proper question, we believe, 
15 not whethei they fall in  one category or another 
of regulation--whether they are more akin to 
obligations imposed on common carriers or 
obligations imposed on broadcasters to operate in 
the public interesr-but whether the tules adopted 
promote statutory objectives.'' lbid. 

Additionally, the C o m s s i o n  denied that the rules 
violated the Firsr Amendment. reasoning that when 
broadcasting or related activity by cable systems is 
involved First Amendment values are served by 
measures facilitating a n  exchange of ideas. 

On petition for review, the Eighth Circuit set aside 
the Conmission's access, channel capacity, and 
tacilities rules as beyond the agency's jurisdiction. 
571 F.2d 1025 (19781. The Court was of the view 
tha t  the regulations were not reasonably ancillary to 
the Conmission's jurisdictioil over broadcasting, a 
jurisdictional condition established by past decisions 

Copr. 0 West 2003 No Claim to Orig. U S. Govt. Works 



09 S.Cr. 1435 
59 L Ed.2d 692. 45 Rad. Ree. 2d (P & F) 581,4  Media L. Rep. 2345 

Page 5 

(Cite 3s: 440 U.S. 689, 99 k C t .  1435) 

o i  this Court. The iiiles amounted to a n  attempt to 
impose common-carrier obligariona on cable 
operators, the Court said, and thus ran counter to the 
\t;itutory command that broadcasters themselves may 
1101 bc treated as coiiunon cai~iers. See 
(~'imirnunicatioiis Act of 1934. $ 3(h), 47 U.S.C. 6 
I i j .  Firrthermore. the Court made plain its belief 
t1i:it the regulations presented grave First Amendment 
' . W h  problems. W e  granted cei~tiorari, = U S .  816. 
~ _ _  'JCJ S,<;i. 77, 58 L.Ed.2d 107 (197S), and we now 
d f l t n 1 . m  

FNS. I n  the court belou'. tlic American Civil 
Liberties Union (ACLlJ), petitioner in No. 
77-1 648, challenged the Conmission's 
modification of its 1972 access iules, which 
werc less favorable to cable operators than 
are the regulations finally embraced. The 
A(:LU icquests tha t  wc remand these cases 
f i t  furrlier considerarion of its challenge in 
the event that we reverse the judgment of the 
Eighth Circuit. As we affirm the judgmenl 
below, we nrcessarily decline the ACLU's 
invitation to remand. 

I1 
A 

FN7. The validity of the particular 
regulations issued by tlie Commission was 
iiot at issue in Souriiiwsrei.n. See 392 U.S.. 
a t  167. X t :  S.Ct.. at  1999. In dictain I/nrlPd 
Sro/es ii. A.lidii,ml I'i,leo Coia.. 406 US.  
649, !)2 S.Ct. 1x60, 32 I..Ed.Zd 390 (1972), 
the plurality noted that Southwestem had 
properly been applied by the courts of 
appeals to sustain the validity of the rules. 
ld. .ath59n.17,92S.Ct. ,at1866. 

The Commission's assertion of jurisdiction, wm 
based on its view that "the successfvl pcrfomditice" 
of' its duty to ensure "the orderly developmint 'of &I 
appropnatc system of local telcr~ision broad&sting" 
dcpcnded upon replat ion of cable operations. ' 

The Soufliwe~zern litigation arose out of the 
Commission's efforts to ameliorate the competitive 
impact on local broadcasting operations resulting 
from importation of distant signals by cable systems 
into tlie service areas of local stations. *697 Fearing 
that such importation might "destroy or seinously 
degrade the service offered by a television 
broadcaster," Firsz Report nnd Oi.der. 38 F.C.C. 683, 
700 (1965), the Commission promulgated rules 
requiring CATV systems to carry the signals 
o f  broadcast stations into whose service area they 
brought competing signals, to avoid duplication 
**1440 of local station programming on the same 
day such programming was broadcast, and to refrain 
from bringing new distant signals inlo the 100 largest 
television markets unless first demonstrating that the 
service would comport with the public interest. See 
.Sivun,i Reooii imd Oin'er. 2 F.C.C.2d 725 (1966). 

CATV, or "community antenna 
television," refers to systems that receive 
rclevision broadcast signals, amplify them, 
transmit them by cable or microwave, and 
distribute them by wire to subscribers. 
Ilnited Sfole\ v. &,uihive.srern Cohle Co., 
392 U S .  157. 161, 88 S.Ct. 1994, 1996. 20 
Ia.Ed.2d I001 (1968). "Because of the 
broader functions to he served by such 
facilities 111 the fuhire," the Commission 
adopted the "more inclusive term cable 
television systems" 111 Cuhle Tdevisinn 
R ~ B o ~ ?  unit 0i.der in Ducker No. 18397. 36 
F.C.C.Zd 143. 144 n .  9 (19721. 
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Soon aftci 0111 dccision in Sou/iiwr,vir.i-ii. the 
(oimiiissiori *698 resolved "to condition the carriage 
cot  relevision bimadcast signals . . . upon a 
rccluii~enient that tlie C A W  system also operate to a 
rijiiiificant extent as  il local outlet by originating." 
.l,~oiii.c u/ Pi~opos~v/ RiiIeii~ak117,~~ 01711 Notice of 
l ~ i ~ . \ . ,  15 F.C.C.2d 417, 422 (19681. It stared that 
its "coiicern with CATV carriage of broadcast signals 
l a a i ]  not just a iiiatter of avoidance oT adverse 
rfrecta. but extend[ed] also to requiring CATV 
afl-iimiatively 10 further statiitory policies." /bid 
Accoi~diiigly. tlie Comniissioii promulgated a rule 
Ipimviding that C A W  systems having 3,500 or more 
<iihscribers inay nut carry the signal or any television 
broadcast station unless the system also operates to a 
sigiiiticanl extent as a local outlet by originating its 
n\\ ii program--or cablecasting--and maintains 
tacilities for local production and presentation of 
Iirogiams other than aulornared services. 4 1  CFR 5 
74 I 1  I ](a)  (1970). This Court, by a 5 to 4 vote but 
without an opinion foi the Couit, sustained the 
C'rmmission's jurisdiclioii to issue these regulations 
111 llnrlerl S1oie.s 1'. Midwe\r Video Criip , supra. 

Four Justices, in an opinion by Mr. Justice Brennan, 
irc;itfirmed the view that the Conunissioii has 
jiii~isdictioii over cable television and that  such 
aurhoriiy 18 delimited by its stahilory responsibilities 
WCII television broadcasting. They thought that the 
i~easonably-ancillary standard announced in 
Sui,/hUesiel-i~ permitted regulation of CATV "with a 
~ ' i e u ,  iior merely LO protect but to promote the 
nhlectives for which the Conmission had been 
assigned jurisdiction over broadcasting." 406 U.S.. at 
- 067> '12 S . C . .  at 1x70. The Commission had 
I easonably delerniiiied. Mr. Justice Brennan's opinion 
declared, that tlic origination rcquirement would '' 
'Yiirtlier the achievcmeiit of long- established 
icp la tory  goals in llir field of television 
Ihadcasling by increasing the number of outlets for 
ciinrniunity self-expression and  augmenting the 
ipiihlic's choice of programs and types of services. . . 

' " !(I.. a t  667-668. 92 S.Ct., a t  1870, quoting Fi,.r 
i l i ' i io i i  und Ovdrl-. 20 F.C.C.2d 201, 202 (1969). 
"699 The conclusion was that the "program- 
uigination rule (was] within the Commission's 

auihority recoyi rcd  i n  Souiliwes,ei.ii." 406 U.S. .  a t  
570, 92 S.Ct.. a t  1872. 

The C h e f  Justice, iii a separate opinion concurring 
in the result, admonished that the Commission's 
origination rule "strain[ed] tlie outer limits" of its 
jiiimdiction. I(/., a1 670. 92 S.Cl.. at 187s. Though 
**I441 not "fully persuaded that the Commission 
Iia[d] made tlie correct decision in [the] case," he was 
inclined to defer to its judgment. ]bid.- 

FN8 The Commission repealed its 
inandatory origination rule in December 
1974. It explained: 
"Quality, effective, local programming 
demands creativity and interest. These 
factors cannot be mandated by law or 
contract. The net effect of attempting to 
require origination has been the expenditure 
of large amounts of money for programming 
tha t  was, in many instances, neither wanted 
by subscribers nor beneficial to the system's 
total operation. In those cases i n  which the 
operator showed an  interest or the cable 
community showed a desire for local 
progranuning, an outlet for local expression 
began to develop, regardless of specific 
legal requirements. Diiring the suspension 
of the mandatory rule, cable operators have 
used business judgment and discretion in 
their origination decisions. For example, 
some operators have felt compelled to 
originate programming to attract and retain 
subscribers. These decisions have been 
inade in light of local circumstances. This, 
we think, is as i t  should be." Re0oi.i m d  
Oirlei. in Do&/ Nii 19988, 49 F.C.C.2d 
1090. 1105-1 106. 

I3 

Because its access and capacity rules promote the 
long-established regulatoiy goals of maximization of 
outlets for local expression and diversification of 
programming--the objectives promoted by the tule 

maintains that i t  plainly had jurisdiction to 
promulgate tl?eni. Respondents, in opposition, view 
the access iegulatioiis as an intrusion on cable system 
operations that is qualitatively different from the 
impact of the rule upheld in Midwesl Video. 
Specifically, it  is urged that by requiring the 
allocation of access channels to categories of users 

sustained in Miifwei! Vidco --the Commission 
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\pccified by *700 the regulations and by depriving 
r l i r  cahlc opci~ator of the power to select individual 
IISCIT or to coiitrol the propl-aiimiing on such 
c l i~nnc ls ,  the regulations wrest a considerable degree 
o f  editorial control from the cable operator and 111 

c f t c c r  compel the cahlc system to piovide a kind of 
coiiiiiion- cai-rier herwce. Rcspoiidents contend, 
ilici~efore, that  die iegulations are not only 
qtialitatively different from those heretofore approved 
by i l i e  courts hut also conhavene statutory limitations 
designed to safeguard the journalistic freedom of 
broadcasters, particularly the command of 5 3(h) of 
tlic Act that "a pcison engaged in . . . broadcasting 
\ h a l l  not . . he dcenicd a common carrier." 42 
L!:\.C. 6 153(h).  

l!.S.Apu.D.C. 413, 424, 525 F.2d 630. MI:.@rt. 
knied;425 IJ.S. 992. 96 S.0 .  2203.48 L.Ed.2d.816 
(1976); A4ulrirminl Disrrihutios S<,wiL;e. 45 F.C.Ci2d 
t i l &  618 (19741. A common carrier does not "& 
individualized decisions, h particular c a s e  w-er 
and on what terms to deal." Nnironal Association o] 
Regulurory Ut;/i<i, Comm'rs 1,. FC'C, siip&n, at 424, 
5 2 5  F.2d. at 641 

I;NP A cable system may operate as a 
conmion carrier with respec! to a portion of 
its service only. See Nalionnl Arsocia~ion 
o / 'Re~r i~ /u ton  U/,lin' Co~nni'rs Y. PCC, 114 
LI.S.Aup.D.C. 374. ? S I ,  533 F.2d 601, 608 
z7a (opinion of Wilkey, J.) ("Since it is 
clearly possible for a given entity to carry on 
many types of activities. it IS at least logical 
to conclude that one can be a common 
carrier with regard to some activities but not 
others"); Firs1 re poi.^ nnd Oi.dei. in Docker 
No. l83Y7.  20 F.C.C.2d 201. 207 (19691. 

Section 3(h) defines "common 
carrier" as "any person engaged as a 
common carrier for hire, in interstate or 
foreign conmunication by wire or radio or 
in interstate or foreign radio transmission of 
cnergy . . . ." Due to the circularity of the 
detinition, resort niust be had to court and 
agency pronouncenients to ascertain the 
term's meaning. See Vulioilnl A.wiciotion o[ 
R ~ g u / n f o i . i .  llrility C%nnn 'r,v v.  FCC, 173 
U.S.A~U.D.C. 413. 423. 525 F.2d 630. 640. 
ceii. denied, 425 US.  992, 96 S.Ct. 2203,48 
L.Ed.2d 8 I 6  ( 1976); Fronlier Broadcasting 
Co. v. Collier.. 24 F.C.C. 251, 254 (1958); 
H.R.Conf.Rep.No.1918, 73d Cong., 2d 
Sess.. 46 (1934). 

The access rules plainly iinpose common-carrier 
obligations on cable 0 p e r a t o r s . m  Under the 
iules, cable systems are required to hold out 
dedicated channels on a first-come, "702 
nondiscriminatory basis. 47 CFR $ 9 76.254(a), 
76.256(d) ( I  9 7 7 ) . m  Opelators are prohibited 
from determining or influencing the content of access 
prograinming. 5 76.256(b). And the rules delimit 
what operators may charge for access and use of 
equipment. 9 76.256(c). Indeed, in its early 
consideration of access obligatioiis--whereby "CATV 
operators [would] furnish studio facilities and 
lechnical assistance [but] liave no connol over 
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F N I  I .  As LVC liave noted, and as the 
Commission Iias held, cable sys t em 
otherwise "are not coniinoir carriers within 
tlie meaning of tlie Act." U i ? i i d  S/are.r Y. 
Sowhw,.wrn _. ( . i r h k  I h  , 392 11.S.. a t  169 n. 
& 88 S.Ct.. at 2001; see Frontier 
B~-on~llcnsiing Co. 1'. Collier, sirpi-a. 

r u  See also I976 Order, 59 F.C.C.2d. a i  
- 316 (''\&'e expect the operator in general to 
administer all access channels on a first 
come, tiin1 served non-discriminatory 
hasis"). 

Coiisrcss, however, did not regard the character of 
ieplatory obligations as irrclevant to the 
determination of' whether they might permissibly be 
imposed in  the context of broadcastmg itself. The 
Coinmission i s  directed explicitly by 9 3(h) of the 
Act 1101 to tieat persons engaged in broadcasting as  
common caniers. We considered the genealogy and 
ilir ineaninp of this provision in Coliimbia - 
/:I ,&o.yrinp . S , . v r w i f ,  liic. v I~onocrarrc Niilionnl 
~~r I ,m i i z ee ,  412 ( j . S  94. 93 S.(:t, 20x0. 36 L.Ed.2d 
7 7 2 m .  ~ ~. "703 The issue i i i  that case was whether 
i l  lii~oildcasi hccixee's general policy of not selling 
.irlvertising time to individuals oI groups wishing to 
\peak on issues important to them violated the 
Coinmumcations Act o i  I034 or the First 
,Amendment. Our examination **I443 of the 
Ie@alive history of the Radio Act of 1927Lthe 
1picCursor to thc Communications Act of 1934.- 

prompted us IO conclude that "in the area of 
discussion of public issues Congress chose to leave 
broad journalistic discretion with the licensee." 412 
US..  at 105. 93 S . 0 ,  at 2088. We determined, in 
fact, that "Congress specifically dealt with--and 
firmly i~ejected--the argument tliar the broadcast 
facilities should be open on a iionselective basis to all 
pei~sons wishing to talk about public issues." l h d  
The Court took note of a bill reponed to the Senate 
by the Committee on Inreisrate Commerce providing 
in part that any licensee who pernuts 'I 'a 
broadcasting station to be used . . . for the 
discussiou of any  question affecting the public . . . 
shall make no discrimination as to the use of such 
broadcasting station. and with respect to said maners 
the licensee shall be deemed a common carrier in 
interstate commerce: Provided, that such licensee 
shall have no powei to censor the material broadcast.' 
" Id.,  at 106. 93 S.Ct.. at 208X. quoting 67 Cong.Rec. 
12503 (1926). That bill was amended to eliminate 
tlie coinmon-carrier obligation because of the 
perceived lack of wisdom i n  " 'put[ting] the 
broadcaster under the hampering control of being a 
common camier' and because of problem in 
administering a nondiscrinuriatory right of access. 
41 2 I 1  S.. at i06.93 S Ct.. at 2088: see 67 Cong.Rec. 
12502, 12504(1926). 

The Court fimher ohserved that, in enacting the 
1934 Act, Congress rejected still another proposal 
"that would have imposed a limited obligation on 
broadcasters to turn over their microphones to 
Dei-sons wishinq to speak out on certain public 
;ssues" 412 US, at'l07-108, 93 S Ct.. at 2089 
[FNI?1 "Instead," the Court noted, *704 "Congress 
after prolonged consideration adopted $ 3(h), which 
specifically provides that 'a person engaged in radio 
broadcasting s11a11 not. insofar as such person is so 
engaged, be deemed a common carrier.' " id, at 108- 
109, 9.7 S.Ct.. a t  2089. 

FNlj The proposal adopted by the Senate 
provided: 
"[I]f any licensee slialt permit any person to 
use a broadcasting station in support of or in  

opposition 10 any candidate for public 
office, or i n  the presentation of views on a 
public question to be voted upon at an 
election: he shall affwd equal opportunity to 
a n  equal number 01 other persons to use 
such station in support of an opposing 
candidate for- such public office, or to reply 
to a person who has used such broadcasting 
station in support of or in opposition to a 
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candidate, or for the presentation of opposite 
views on such public questions.'' 
See Hearings oii S.2910 before the Senate 
Conunittee 011 Interstate Commerce, 73d 
Cong.. 2d Sess.. 19 (1934). The portion 
regarding discussion of public issues was 
excised by the House-Senate Conference. 
See H.R.Coiif.Rep.No.1918, 73d Cong., 2d 
SKSS., 49 ( 1  934). 

"Congress' flat refusal to impose a 'common carrier' 
i n ~ h t  of access for all persons wishing to speak out on 
~piihlic issues,'' id. at 110. 93 S.Cr., ar 2090. was 
lpri~ceived as consistent wi th  other provisions of the 
I O i 4  Act evincing ' 'a legislative desire lo preserve 
\ , d u e s  ofprivate,jouriialisni." I d ,  a t  109. 93 S.Ct., at 
213')O Notable anroiig them was 5 326 o f  the Act. 
\\hich enjoins the Chiimiission from exercising ' I  'the 
liower of censorship ovei the radio communications 
o i ~  hignals hansniitted by any radio station,' " and 
coinmands that " 'no regulation 01 condition shall be 
promulgated or  fixed by the Conmssion  which shall 
iiitcrfere with the rielit of free speech by means of 
radio coininunication.' I '  412 1j.S.. at 110. 93 S.Ct., 
i m 9 g 2  quoting p 7 S . C .  6 326. 

I:u The holding o r  the Court i n  Columbia 
flwiiilcuxting was in  accord with rhc view of the 
Conmiission that the Act itsell- did not require a 
licensee to accept paid editorial advertisements. 
Accordingly, we did not decide the qiiestjon whether 
tlic Act, though iiot inandating the claimed access, 
\rould nevertheless perrmr the Commission to require 
hroadcasters to extend a range of public access by 
ie~_iilations similar to those a t  issue here. The Court 
speculated tha t  the Conmussion might have 
flexibility to regulate access, 412 U.S., at 122. 91 
U_C I., a t  2096. and that *705 "[clonceivably at some 
fiihlre date Congress or the Commission--or the 
Iiroadcasters--may de\;ise some kind of limited right 
01 access that is both **I444 practicable and 
desirable," id., a t  131, 93 S.C:t., a l  2100. Rut  this is 
iiisurkient support foi the Conunission's position in 
ilic present case. The language or 5 3(h) is 
iiiiequivocal; i r  stipulates that bi~oadcasters shall not 
he treated as common carriers. As we see it, S: 3(h), 
Lonsistently with the policy of tlie Act to preserve 
rdirorial control o f  programming in the licensee, 
forecloses any discretion in the Commission to 
impose access requirements amounting to common- 
carrier obligations on broadcast s y s t e m s . m  The 
1prowsion's backpound manifests a congressional 
helief ihat tlie intrusioii worked by such regulation on 
lhc ;ournalistjc inlcgrity of hroadcasters ujould 

overshadow any benefits associated with the resulting 
public access. It is difficult to deny, then, that 
forcing broadcasters to develop a "nondiscriminatory 
system foI controlling access , . , is precisely what 
Congress intended to avoid through 5 3(h) o f  the 
Act." 412 U.S. ,  a t  140 11. 9. 93 S.Ct.. a t  2105, 
(Stewart, I., concurring); see i d  at 152. and 11. 2. 93 
S.Ct.. a t  21 1 I (Douglas, J., concurring in judgment). 

FN14. Whether less intrusive access 
regulation might fall within the 
Coinmission's jurisdiction, or survive 
constitutional challeiige even if within the 
Commission's power, is not presently before 
this Couit. Certainly. our construction of 5 
3(h) does not put into question the statutory 
authority for [lie fairness-doctnne 
obligaiioiis sustained in Red Lion 
Rrordcosriirr Co. v FCC. 395 U.S. 367. 89 
S.Ct. 1794. 23 L.Ed.2d 371 (19691. The 
fairness doctrine does not require that a 
broadcaster provide cornmon carriage; it 
contemplates a wide range of licensee 
discretion See Repon on Editorializing by 
Rroadcasl Licensees. 13 F.C.C. 1246, 125 I 
(1949) (in meeting fairness-doctrine 
obligations the "licensee will in each 
instance be called upon to exercise his best 
judginent and good sense in determining 
what subjects should be considered, the 
particular format of the programs to be 
devoted to each subject, the different shades 
of opinion to be presented, and the 
spokesmen for each point of view"). 

FN]5 The dissent maintains that 5 3(h) 
does not place "limts on the Commission's 
cxercise of powers otherwise within its 
statutory authority because a lawfully 
miposed requirement might be termed a 
'common carrier obligation.' I* Post, a t  
1447. Rather, 5 3(h) ineans only that 
"every broadcast station is not to be deemed 
a common carrier, and therefore subject to 
common-carrier regulation under Title 11 of 
the Act, simply because it is engaged in 
radio broadcasting." Pmt. at 1447. But 
Congress was plainly anxious to avoid 
regulation of broadcasters as common 
caniers under Title 11, which commands, 
inler d i u ,  that regulated entities shall 
"furnish . . . comniunication service upon 
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reasonable request therefor." 47 U.S.C. $ 
WLd. Our review of the Act in Culuinbia 
Broadcmring led us to conclude that 9: 3(h) 
embodies a substantive determination not to 
abrogate a broadcaster's journalistic 
iiidcpendence for tlie puipose of, and as a 
result or, furnishing inembeis of the public 
with media access: 
"Congress pointedly lefrained from 
divcsting broadcasters of  !heir control over 
the selection of voices; $; 3(h) of the Act 
stands as  a i i i~m congressional statement that 
broadcast Iiceiisees are not to be treated as 
conunon carriers, obliged to accept whatever 
is tendered by members of the public. [The] 
provisio[n] clearly manifest[s] the intention 
of Congress to maintain a substantial 
measure of ~oiirnalistic independence for the 
broadcast licensee." 412 CS., at. 116. 93 
S,CI., a t  209.3. 
We now reaffirm t h a t  view o f  6 3(h): The 

the relationship of those rules to the objectives 
discussed in Midivesr Video But they overlook the 
fact that Congress has restricted the Commission's 
ability to advance objectives associated with public 
access at the expense of the journalistic freedom of 
 persons engaged in broadcasting. 

.~ TN I (I. The Coimmssion contends ~ that the 
signal caniage rules involved in 
Suurii~~c~rern are, in part, analogous to the 
Coinniissioii's access rules in question here. 
The signal carriage rules required, inter alia, 
tha t  cable operators transnut, upon request, 
the broadcast signals of broadcast licensees 
into whose service area the cable operator 
imported competing signals. See First 
Rc,porl and Order in Docker No. 14895, 38 
P.C.C. 683, 716-719 (1965). But that 
lequirement did not amount to a duty to hold 
out facilities indifferently for public use and 
thus did not compel cable operators to 
function as common carriers. See supra, at 
1441- 1442. Rather. the tule was limited to 
iremedying a specific perceived evil and thus 
involved a balance of considerations not 
addressed by 5 3(h). 

purpose of the provision and its inandatory 
wording pi~eclude Conmiission discretion to 
compel bioadcasters to act as  common 
carriers. even wit11 rcspect to a portion of 
thcir total ser\,ices. As wc demonstrate i n  
the following text, that same constraint 
applies to tlie regiilation of cable television 
systems. 

That limtation is not one having peculiar 
applicability to television broadcasting. Its force is 
not diminished by the variant technology involved in 
cable transmissions. Cable operators now share with 
broadcasters a significant amount of editorial 
discretion regarding what their programming will 
include. As the Conmission, itself, has observed, 
"both in their signal carriage decisions and in 
connection with their origination function, cable 
television systems are afforded considerable control 
over the content of the programming they provide." 
Reporr nnd Order in Docker No. 20829, (1978). 

. .  
Specifically, regulation was 

111iperative**I445 to prevent *707 interference with 
i k  Commission's woik in tine broadcasting area. 
/ \ I I ~  i in  Midx~esi VM/N> the Commission had 
ciideavored to promote long- established goals of 
bioadcasting regulation. Petitioners do not deny that 
slalutory ob,iectives pertinent to broadcasting bear on 
\ ~ h a l  the Comnussion nught require cable sys t em to 
do. Indeed, they argue that the C o m s s i o n ' s  
alitliority to promulgate the access rules derives from 

FN17 We do not susgcst, nor do  we find i t  
necessary to conclude, that the discretlon 
exercised by cable operators is of the same 

Moreover, we rejec! the contention that the 
Coinmission's access mles will not 
significantly compronuse the editorial 
discretion actually exercised by cable 
operators. At least in certain instances the 
access obligations will restrict expansion of 
other cable services. See nn 2, 3 ,  supr-a. 

niagnrrude as that enjoyed by broadcasters. 
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And even %'lien not occasioning the 
displacement of alteinative progiamming, 
compelling cable operators indiscriminately 
to accept access progranmng will interfere 
with their deternunations rcgardliig the total 
seiwice offel-inp 10 bc extended to 
suhscriberi. 

Page I 1  

*708 In determining, then, whether the 
C'onunission's assertion o l  jurisdiction is "reasonably 
.incillary to the effective performance of [its] various 
ircspoiisibilities for thc regulation of television 

unable to ignore ColiSress' hieni disapproval-. 
cvidenced in 5 3(li)--of negation of the edilorial 
discretion otherwise enjoyed by broadcasters and 
cJhie operators alike. Tliiiugh the lack of 
congressional guidance lias i n  the past led us to defer- 
-albeit cautiously--to thc Cominission's judgment 
regarding the scope of its authority, here there are 
strong indications that agency flexibility was to he 
shaiply delimited. 

Inlist 

The Commission has argued that the 
capacity, access, and lacilities regulations 
should inot he ieviewed as a unit, hut as  
discrete iules entailing unique 
considera tioiis. Ilut the Commission 
concedes that the facilities and access rules 
are integrally related, see Brief for Petitioner 
in No. 77-1575, p.  36 n. 32, and 
acknowledges that the capacity ru les  were 
adopted i n  part I O  complement the access 
requirement. see i d .  a t  35: 1076 Oi.</or. 59 
P.C.C.2cI. at  3 13. 322. A t  the \;cry least i t  is 

unclear whether any particular tule or 
portion thereof would have been 
promulgated in isolation. Accordingly, we 
affirm the lower court's deternunation to set 
aside the amalgam of rules without 
intimating any view iegarding whether a 
parlicular element thereof nllzht 
appropriately be revitalized in a different 
context. 

I-N1. The court below suggested that the 
Commission's ides  might violate the First 
Aniendnlent lights of cable operators. 
Because our decision rests on statutory 
grounds, we express no view on that 
question. save to acknowledge that it is not 
frivolous and to make clear that the asserted 
constitutional issue did not determine or 
sharply influence our construction of the 
statute. The Court of Appeals intimated, 
additionally, that the rules might effect an 
unconstitutional "taking" of property or, by 
exposing a cable operator to possible 
crlnuiial prosecution for offensive 
cablecasting by access users over which the 
operator has no coiibol, n ight  affront the 
Due Process Clause of the Fifth 
Amendment. We forgo conunent on these 
issues as well. 

Mr. Justice STEVENS, with whom MI. Justice 
BRENNAN and Mr. Justice MARSHALL join, 
dissenting. 

In 1969, the Commission adopted a tule requiring 
cable television systems to originate a significant 
inumber of local programs. In i.inircd Sioles v. 
A4iiiwe,v/ I/irieo Cbri?.. 406 I1 S. 649. 92 S.Ct. 1860. 
i 2  L.€d.Ld 390, the Court upheld the Commission's 
authority to promulgate this "niaiidatory origination" 
tule. ThereaTter, the Commission decided that less 
onerous tu les  would accomplish its purpose of 
"increasing the number of outlets for community self- 
expression and augmenting the public's choice of 
programs and types of services." 
Accordingly. i t  adopted the access rules that the 
Court invalidates 1 o d a y . m  
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The quotation is from the report 
accoinpanying the promulgation of the 1969 
rules. See rir.~ Repo1.1 a i d  Order. 20 
F.CC.2d 201. 202 (1969) ( / 9 6 9  Order ). 
The report accompanying the 1976 rules 
identities precisely the same purpose. See 
I(ri)or.r imd Ordw i i i  Dochel 20505. 59 
__ F.C.C.2d 294. 298 11976) (App. 103) 

W 2 .  By the nine of this Court's decision in 
mid we^^ V ~ ~ N I .  the Commission had 
adopted limited-access and channel-capacity 
ru les.  See Cuhlr Te/i~vi,sroii Reporf ui id 

0riIr.i. i f 7  Ducker No. /8397., 36 F.C.C.2d 
143 (1972); Amtrricuii C i d  Liber1ie.c Union 
- I' FCC 523 F.Zd 1344 (CAT 19751. In 
1974. the Commission largely repealed the 
mandatory oinpnation rule at issue in 
Mirlnmr Video on the %rounds that access 
was found to be a less burdensome and 
equally effective iiieans of furthering the 
sanie statutory Objectives. See Repor1 nnd 
01pfri. in D o d e t  ,No. iYY88. 49 F.C.C.2d 
1090. 1099-1 100, 1104.1 I06 (1974). The 
1972 access niles were reviewed and 
amended in 1976, see Reporl and Ordei- in 
Docker No. ?0506, .supra. and i t  is these 
tules that are at issue here. 

*710 In my opinion the Court's holding in  Midwesf 
l ' r , / ~ v ~  that the mandatory origination rules were 
\\'ilhin the Conunission's statutory authority requires 
a like holding with i~espect to the less burdensome 
access iules ai issue 11ci.e. The Court's contrary 
coiiclusion i s  based 011 its reading of 6 3(h) of the 
,Act as  denying the Cwnniission tlie power lo impose 
common-carrier obligations on broadcasters. 1 am 
peisuaded that the Court has nusread the statute. 

Section 3(h) provides: '' 'Common carrier' or 
'carrier' nieans any prrson engaged as a common 
carrier for hire. in interstate or foreign 
communication by wire or radio or interstate or 
ioreigli radio transmission of energy, except 
where reference I S  inade to common carritrs not 
siibjrcl to this chapter; but a person engaged in 
iradio hroadcasting s l ia l l  iiot, insofar as such 
iicrson is so engaged, he deemed a common 
carrier." 47 U.S.C.> IS;(h). 

S t ~ t i o n  3 is the definitional section of the Act. It 
does not purport to grant or deny the Commission 
an!. substantive authority. Section 3(h) makes it 

clear that every broadcast station i s  not to be deemed 
a common carrier, and therefore subject to common- 
carrier regularion under Title I I  of the Act, simply 
because i t  is engased in radio broadcasting. But 
nothing in the words of the statute or its legislative 
history suggests tliaf 3 3(h)  places limits on the 
Commission's exercise of powers otherwise within its 
statutory authoIity because "711 a **1447 lawfully 
imposed requirement nught be termed a "common 
carrier oblrgation." 

FN3 The Senate Report on the 
Comniunications Act of 1934, for example, 
simply stated: 
"Section 3: Contains the definitions. Most 
of these are taken from the Radio Act, the 
Interstate Commerce Act, and international 
conventions." S.Rep.No.781, 73d Cong., 2d 
Sess., 3 (1934). 
The House Report was only slightly more 
detailed; as to 5 3(h), i t  explained: 
"Since a person must be a common carrier 
for hire to come within this definition, it 
does 1101 include press associations or other 
organizations engaged in the business of 
collecting and distributing news services, 
which may refuse to furnish to any person 
service which they are capable of furnishing, 
and may Surnish service under varying 
arrangements, establishng the service to be 
rendered, tlie t e r m  under which rendered, 
and the charges therefor." 
H.R.Rep.No.1850, 73d Cong., 2d Sess., 4 
(I 934). 
Finally, the Conference Report "noted that 
the definition does not include any person i f  
iiot a conmon carrier in the ordinary sense 
of die term." H.R.Conf.Rep.No.1918, 73d 
Cong.. 2d Sess., 46 (1934). 
Section 3(h), i f  seems clear to me, cannot be 
read to he directly applicable to cable 
systems in any r e g a d  Such systems are 
not, in the full range of their activities, 
"conunon carrier[s] in the ordinary sense of 
the terin." And, as relevant here, they are 
technically not broadcasters at all; what 
they are engaged in  15 the distinct process of 
"cablecasting." See, 1969 Order. supra, at 
223. 

The Commission's understanding supports this 
reading of 5 3(h). In past decisions interpreting 
FCC authority under the Coiiununications Act, "we 
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1~li;ive heen] guided by tlie 'venerable principle that 
llir construction of a staiute by those charged with its 
c\cciition should be folloujed unless there are 
coinpelling indications that i t  is wrong.' " C'oliinihiii 
lii t w  lire I,. Ikrrlocrairc Atair(-/ 
~',,w,niitc,e. 412 U.S. 94. 121. 93 S.Ct. 2080. 2096. 
.b IL.Ed.2d 772, quoting Rcci Liori Ui.oiiilcu.s/inw Co. 
I' FC(I -795 1I.S. 367. 381. 89 XCt .  1794. 1801. 23 
I .l.d.2d 371. The Comrmssioii's construction of 5 
; ( I ) )  is clear: it  lias never inteipreted that provision, 
o r  any otlicr in the Communications Act, as a 
liiiiitiltion on its authority to impose common-carrier 
ohlipations on cable systems. 

*712 The Commission's 1366 niles, which gave rise 
to this Court's decision iii LJriiiid Sliiri,s Y 

~~ ~ ( , , ~ i l r i ~ , i ! ~ i ~ , r . i l  (.ol>/i, ( U  . 392 U S .  157. 88 S.Ct. 
!')!)4. 20 L E d 2 d  1001. imposed lust such an 
ohlipation. Undrr those rules, local systems were 
irequired to carry, upon request and i n  a specific order 
o i  pnoi~ity, the signals of broadcast stations into 
iuliosc viewing area they bring competing signals. 

And its I969 rules, according to the FCC 
Report and Order, reflected the Commission's view 
"lliat a multi-puipose CATV uperation combining 
casiiage of broadcast signals with program 
oi~igination and coninion carrier services, rmght best 
cxploit cable channel capacity to the advantage of the 
piiblic and prninote the basic puipose for which thls 
Ciinunission was created." L F M  Finally, in 
adopting the rules at  issue here, the Conmission 
explicitly rejected the rationale the Court accepts 
roday: 

FN4 See S e ~ u n d  Relioi-r unii Orilri- iii 
Doc1ic.l 14898, 2 F.C.C.Zd 725  (1966). The 
S ~ J U ~ ~ W P . Y ~ P I ~ I ~  Cahlc Court did not pass upon 
tlie validity of these rules. Mr. Justice 
Brennan's opinion for the plurality in 
S/oic5 I , .  1b4iiiwes1 1,rrieo Coip.. 406 U.S. 
649. 659 n. 17, 92 S.Ct. 1860. 1866, noted 
that "[t]Iieir validity was, however, 
subsequently and coi-rectly upheld by courts 
of appeals as within the guidelines of that 
decision. See, e .  v , Block Hil1.r Video C a  
1). FCC 399 F.2d 65 (CAS 1968)." 

FNS.  1969 Ordei~. 20 F.C.C.2d. at 202. See 
also &/t<d . V l n / r r  v. A4idiwsc I'ideo Coip.. 
.scrpr~r. ai 654 11. 8. '92 S.Ct.. a t  1863 
(pliira I i ty opi inion): 
"Although the Coinnusslon did not impose 
commoin carrier obligations on CATV 

systems iii its 1969 report, i t  did note that 
'the origination requirement will help ensure 
that origination facilities are available for 
use by others originating on leased 
channels.' First Report and Order 209. 
Public access requirements were introduced 
in the Conmission's Report and Order on 
Cable Television Service, although not 
directly under the heading of common- 
carrier service. See [Report and Order on 
Cable Television Service] 3277." 

"So long as tlie rules adopted are reasonably related 
to achieving objectives for which the Commission 
has been assigned jurisdiction we do not think they 
can be lield beyond our authority merely by 
denonunating them as sonlehow 'common Carrie? 
i n  nature. The propei~ question, *713 we believe, 
is not whether they fall in one **I448 category or 
another of regulation-whether they are more akin 
to obljgations imposed on common carriers or 
obligations imposed on broadcasters to operate in 
the public interest--but whether the rules adopted 
promote statutory objectives." 59 F.C.C.2d 294. 
299 (1976). 

In my judgment, this i s  the correct approach. 
Columbia Broorlcastriig Sysriwi, Inc. v .  Democratic 
Nhrionai Coimiillee. supi'o. relied upon almost 
exclusively by the majority, is not to ihe contrary. In 
that case, we ieviewed the provisions of the 
Communications Act, including 5 3(h), which had 
some hearing on the access question presented. We 
emphasized, as does the majority here, that "Congress 
has time and again rejected various legislative 
attempts that would have mandated a variety of forms 
of individual access." 412 U.S.. at 122. 93 S.Ct.. a1 
2096. But we went on to conclude: "That is not to 
say that Congress' rejection of such proposals must 
he taken to nieain that Congress is opposed to private 
i~ights of access under all circumstances. Ralher, the 
point 1,s ihar Congresr has chusen io leave such 
quesimm wuh the Comiiiissiun. to which it has given 
ihe  ,Jlexi6iliiy lo experiinei71 wizh new ideas as 
changing conrlirioiis reyuiw '' /hid. (emphasis 
added).- 

FN6. Wliile the Court in Coiumbra 
Bi-oaiimsting Sysrein Inc. v Democratic 
Norioiral Coinmi//ee, went on to reject the 
claim that die Conunjssion's refusal to 
require broadcasters to accept paid political 
advertisements was unconstitutional, i t  also 
recognized that "[c]onceivably at some 
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future dare Congress or the Comniiasion--or 
the broadcasters--may devise some kind of 
Iimted right of acccss that is both 
practicable and desirable" and noted the 
rules at  issue lhere as an example. 412 U S . .  
at 1.; I. 93 S.Ci.. a t  2100. 
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The Conmission liere has exercised its "flexibility 
in cxpclirnent" in choosing to replace the mandatory 
origination rule upheld in Mid~ ;es /  Video with what it  
\leu's as the lcss onerous local access rules a t  issue 
l ic ic.  I have no reason to douht its conclusion that 
these iuIes, like lhe mandatory origination rule they 
ircplace. do promote the statutory objectives of 
"incieasing the nurnbei o f  outlets for conununity self- 
expression *714 and augmenting the public's choice 
01 pioprarns and types of services." And under this 
('nurt's holding in M i h e s l  Video, this is all that is 
isquiirrd [o uphold the,juiisdictioii of the Comrmssion 
to Iptoiiiulgate these rules. Since Congress has not 
seeii l i t  to modify the scope of the statute a5 
construed i n  Midwesi lVi(/eo, 1 would therefore 
i c v c i s c  the ~tidgnienr of thc Court of Appeals for the 
Eighth Circuit and remand the case with insmictions 
to decide the cnnstitutioiial issue. 

99 S.Ct. 1435, 440 1J.S. 689, 59 L.Ed.2d 692, 45 
Rad. Reg. 2d (P & F) 581. 4 Media L. Rep. 2345 
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District o f  Columbia Circuit. 

SOUTHWESTERN BELL TELEPHONE 
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FEDERAL COMMLiiICATIONS COMMISSION 
and United States of America, Respondents, 

[:DS Corporation, Ameritech Operating Companies, 
Mcb~opolitaii Fiber Systcms, 
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Atlantic Telephone Companies, 

UYNEX, MCI Telecoiniiiunrcations Corporation, 
Intervenors. 

SOUTIIWESTERN BELL TELEPHONE 
COMPANY, Pctilioner. 

IFEDERAL COMMlMlCATlONS COMMISSION 
and United States o f  America, Respondents, 

EDS Corporation, Metropolitan Fiber Systems, 
Pacific Bell and Nevada Bell, 

W iITel, lnc., Bell Atlantic Telephone Companies, 
NYNEX, MCI Telecoinmunications 
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and United States o f  America, Respondents, 
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Amerirech Operating Companies, 

Southwestern Bell Telephone Company, WilTel, Inc., 
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NYNEX, Ameiitech Operatins Companies, 
Southwestem Bell Telephone Company, 

WiITel. Inc., MCl Telecommunications Corporation. 
Pacific Bell and 

Nevada Bell, Metropolitan Fiber Systems, lnc., 
Iirter\~enors. (Two Cases) 

U S  WEST COMMUNICATIONS, INC., BellSouth 
Telecommunications, Inc., Bell 

Atlantic Telephone Companies, Southwestern Bell 
Telephone Company, Petitioners, 

FEDERAL COMMUNICATlONS COMMISSION 
and United States of America, Respondents, 
WilTel, lnc., EDS Corpoiation, International 

Business Machines Coiporation, 
Intervenors. 

Nos. 91-1416,91-1417,91-1440.91-1446,91-1447, 
91-1453,91-1454 and 93-1360. 

Argued Jan. 31, 1994. 
Decided April 5 ,  1994 

V. 

Local exchange carriers challenged series of Federal 
Coninrunicatioi~s Commission (FCC) orders which 
prescribed rates for "dark fiber" communications 
services. which involved offering fiber optic lines 
witliout necessary electric equipnient to power the 
tiher. The Court of Appeals, Wald, Circuit Judge, 
held that FCC provided insufficient support for 
concluding that local exchange carriers offered "dark 
fiber" service on common carrier basis. 

Remanded 

West Headiiotes 

Telecommunications -5.1 

Whether entity in given case is to be considered 
common carrier, subject to Federal Communications 
Commission (FCC) jurisdiction, or private carrier 
hims on paflicular practice under surveillance; if 
carrier chooses its clients oii individual basis and 
determines i n  each particular case whether and on 
what k r m s  to serve and there is no specific 
iregulatory compulsion to serve all indifferently, 
entity is "private canier" for that parricular service 
and FCC is not at liberty to subject entity to 
regulation as commoii carrier. Communications Act 
3f 1934, 5 6 201-227, as amended, 47 U.S.C.A. 6 6 a- m. 
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111 'releconiiiiunicatinns -5.1 
:72k5 1 

Li'liile Federal Communications Commission (FCC) 
i i i ~ y  look to public interest in fine-tuning its 
rcgularory approach. i t  may not impose canunon 
c;irrier status iipon 311)' given entity 011 basis of 
(killed policy goal FCC seeks to advance. 

oiiimiinicatioiis Act of' 19a.1. 5 6 201-227, as 
aiiiendcd. 47 I!.S.C.,A. $ 6 201-2L7. 

fl Tclecomniunicatiuns -307.1 
: 7 2 m J  

M e i e  fact that local exchange caniers were common 
cili~i~iers with respect to sonie forms of 
tclecommiinication. such a s  ofrering local telephone 
iei~vice, did not relieve Federal Communications 
( oiimiissioii (FCC) of supporting its cnnclusion that 
local exchange caiTiei~s provided "dark fiber" service 
on coiiunon cai i ier  basis when they entered into 
Inclividually tailored service coiihacts to provide fiber 
optic lines without necessary elecoonic equipment to 
power the fiber. Communications Act of 1934. 6 4 
2m-22. as anirnded, 4 7  1J.S.C.A. 6 6 201-227. 

Telcromrnunications -S.I 
77?1<5.1 

('di~rier cannot viriaie its comnion carrier status, and 
'ivoid Fedei~al Conuniiincations Commission (FCC) 
Iiiiisdiction. niei~ely by enrering into private 
~oiitractual relationships \vi111 its customers. 
('mnniunications Act of' 1934. B 6 201-227, as 
aiiicnded, 47 LI.S.C.A. 6 5 701-227. 

Telecommunications -307.1 
- :7?k307.1 .~ 

I~ocal exchange caimers' films of individually 
u i l o i ~ed  contracts to provide "dark fiber" services to 
specific customers on individual case basis did not, 
i\ itho~it more, provide Federal Communications 
Conmission (FCC) with common carrier jurisdiction 
11\er such provision of fiber optic lines without 
necessary clectronic cquipmeiit to power the fiber. 
C'miniuiiications Act of  1934, 6 6 201-227, as 
amended, 47 U.S.C.A. 6 6 201-227. 
"1471 **274 Petition for Revleu, of a n  Order of the 

Federal Communications Commission. 

-_ I?irhei~l J3 McKelina, Denver, CO, argued the cause, 
101. petitioners. With liiin o n  the briefs were R a  
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M Lvnch, Richard C. Hartgrove, Kobeir J .  
Grvaniala, St. Louis, MO, M. Robert Sutherland, 
Atlanta, GA, and Lawrence W. Katz, Washington, 
DC. Leo l .  Bub, San Antonio, TX, entered an 
appearance in No. 91-1416. \Villiam B. Barfield and 
R. Fi~ost Rimion. Jr . ,  Atlanta, GA, entered 
appearances in hos. 91-1446 and  91-1447. John 
Tliorne, Michael D.  Lowe. Washington, DC, J. 
Manning Lee, McLean, \'A, Mark J. Mathis, 
J'hjladelphia, PA, lames R. Young and Lawence  W. 
Katz, Washington, DC. entered appearances in Nos. 
91.1453. and 91-1454. -ward D. Dupre, St. Louis, 
MO, entered an appearance in No. 93-1360. 

1.aurence N. Bourne, Counsel: F.C.C., Washington, 
DC, argued the cause, for respondents. With him on 
the brief was Reuee Liclit, Acting General Counsel, 
F.C.C., Daniel M .  Ariiistron~, Associate General 
Counsel, F.C.C., John E. Inele, Deputy Associate 
General Counsel. F.C.C., Anne K. EinEaman, Asst. 
Atty. Gen., U.S. Dept. of Justice, Robert E.  
Nicholson and Robert J. Wiggers. Attorneys, U.S. 
Dept. of Justice, Washington, DC. 

On the joint brief for intervenors Electronic Data 
Systems Corp., MCI Telecommunications COT., and 
WilTel, Inc., were Randolph 1. May, Richard S. 
Whih, Frank W. Krogh, Donald 1. Elardo, Eric 
Fishman and William L. Fishman, Washington, DC. 
Floyd S. Keene, Milwaukee, WI, Alfred Winchell 
Whittaker, Andrew D. Lipiiian, Washington, DC, 
Janics P. Tuthill, Marwlet deB. Brown, Jolm W. 
w v ,  Stanley J. Moorc, Sai l  Francisco, CA, John 
Thorne. Michael D. Lowe. Washington, DC, J. 
Maiming Lee, McLean, VA, Mark J. Mathis, 
Philadelphia, PA. Donald W .  Boecke, William T. 
Lake, 1. Roger Wollenbelg, Washington. DC, entered 
appearances. 

Before: MIKVA, Chief Judge, WALD and 
EDWARDS, Circuit ludges. 

Opinion for the Court filed by Circuit Judge a D .  

w, Ciicuit Judge 

Petitioners Southwestern Bell Telephone Company, 
US West Communications, Inc , BellSouth 
Telecommunications, lnc , and the Bell Atlantic 
Telephone Companies challenge a series of Federal 
Conununicatlons Commission ("FCC" or 
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"Cunmiission") ordei~s uhich prescrtbcd rates for so- 
c i i l  led "dark fiber" coniniiiiiicatioii~ ser\lices, directed 
pciitinners to provide these s e n i c e s  as a general 
olfcrnng, and,  finally, denied periiussion to withdraw 
dalk  fiber servicc altopethei~. in i 'e  Bell Allantic Tcl. 
C?I.\. Reiuions 10 7auf/ F.C.C. No. 1. 6 F.C.C.R. 
1436 (1991) ("Suspension Order"), 6 F.C.C.R. 4776 
(1091) ("Suspension Review Order"), 6 F.C.C.R. 
4891 (1991) ("Prescription Order"); In re 
.Sou ih~~~es te r~ i  Bell 7rl Co.. 8 F.C.C.R. 2589 (1993) 
i"Srction 214 Ordcr") (refusing permission to 
w~rl id imv offcriiig). Petitioners claim that in issuing 
tlicse ii i~ders the FC:C exceeded its jurisdiction 
Ihrcause thcy had offeied dark fibei~ only on an 
iiidividualized basis. thereby placing this service 
Ihryond the FCC's authority over common carrier 
offei~ings under title 11 of the Communications Act of 
1914. as aniended, 47 U.S.C. S 6 201-227 (1988 & 
~- Si rp~~.  111 1 9 9 1 ) .  We find that the Commission has 
iiut sufficiently supported its conclusion that 
petitioners' dark fiber service was ever offered on a 
coiimon carrier basis and accoidingly remand to the 
Coiimiission for reconnideiarion of its orders. 

' 

*I478 **275 I .  BACKGROUND 
Z FMLA and Pi-oceiiur-ol History 

111 the 1970s scieiitists explored the possibility of 
tiaiisniitting infoimiation by sending light waves in 
ihe foi-m of a concentrated laser beam through glass 
fibers. This method of communication proved far 
siiperior to the conventional forins of transmission of 
information via copper, coaxial cable, and 
microwave. Petitioners began to provide fiber optic 
lelecommunications services on a n  individualized 
b a s i s  in 1985. ?heir initial "DS3" service combined 
hiph speed traiisinissioii equipment and associated 
libel- optic cable tailored to the specific needs of each 
cti$tonier. However. because of tlie specific 
characteristics of fiber optic technology, the 
~ ~ k ~ t r o i i i c  2nd other equipment nccessary to power or 
"li:ht" the glass fibei~ inay be ii~stalled at either or 
both ends of the fibeir This feature permits 
petitioners to offer the fiber optic lines alone and 
>illow subscribers to use customized equipment at 
tlieir own end to send information along these routes. 
~I'lie provision 01' the fiber optic lines without the 
i irccssary electronic equipment to power the fiber is 
coiiunonly known as "dark" fiber service, and is 
disliiiguisliable from the original DS3 service for 
nliicli petitioners light the fibct on behalf of their 
i'iisioniers. 

W'ith Llie perrmssion of the FCC. petitioners offered 
dJlh and lit  fiber service, as w e l l  as CKltaiii other 
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special servtces. on an individual case basis ("TCB") 
where each service contract was negotiated separately 
and specifically tailored to the particular needs o f  
each custonier. See 111 re Iiivcszigation ofAccess and 
Divestilure Rei(ized Tarfls. 97 F.C.C.2d 1082, I143 
( 1  984). These ICB conmacts were then filed with the 
F C C . m  In early 1988 the Bell Atlantic 
Telephone Companies and other Local Exchange 
Carriers ("LECs") proposed revisions to their ICB 
rates for DS3 (lit fiber) service which triggered a n  
FCC investigation into whether these tariffs exhibited 
"unjust or unreasonable discrimination" in violation 
(11 section 202(a) of the Communications Act, 47 
U.S.C. 6 20Xa). See In re Local Exchange Carriers' 
liidividual Case Basis DS3 Seivice Offerings. 4 
F.C.C.R. 8634 (1989) ("1CB Order"). 

We are unable to determine with any 
confidence exactly why these ICB coniracts 
wei-e filed with the FCC. At oral argument, 
petitioners declared that the lCBs (or at  least 
a large portion there00 were filed pursuant 
to their obligation under 47 II.S.C. 6 21 l i a )  
to f i l e  "all contracts ... with other carriers." 
See Transcript of Oral Argument 28- 29. 
However, counsel for the FCC maintained 
that wliile the Conmiission had never 
ordered the filing of ICBs, the modified final 
judgment in the AT & T divestihxe case 
imposed a general line of business 
restriction on regional operating companies, 
such as petitioners, limjting these to tariffed 
monopoly services. See United States v.  
~ l i i i e t ~ ~ c i ~ i ~  rei. mld j.,i. <I<J., 552 F.SuP& 
1-31, 228 (D.D.C.19X21, a f d  sub nom. 
~ l m ~ l n n d  I,. United Slntes. 460 U.S. 1001, 
I O ?  S.Ct. 1240. 75 L.Ed.2d 472 (1983). 
While this restriction was lifted in 1987, see 
1Uiiikvi Slates 12. M/cvrern Elrc. Co., 673 
F.Supp. 525. 597-604 (D.D.C.l987), a f d  in 
pori, rw'd in par<. 900 F.2d 283 
( D C C i r .  I99O), the FCC noted during oral 
nrgunient that because of the modified final 
judgment "there [was] arguably some 
compulsion" to file ICB tariffs with the FCC 
when they initially began offering dark fiber 
i n  1984. See Transcript of Oral Argument 
28. The Commission 118s never attempted 
to explain how this conipulsion relates to its 
conclusioii that filing ICBs inevitably 
comtitutes an offer ofconmon carriage. 

AI t l ie  concIusioii of that investigation, Ihe 
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Conmission explained that " 'ICH' pricing is usually 
used when a camer adopts a practice of developing a 
price tor a particular service or facility in response to 
each customer request for the service or facility." 
IC'B Order. 4 F.C.C.R. at 8641 7 63. While it was 
tlieoi~rtically possible to construct nondiscriminatory 
ICD taiiffs. the Coinmission "pmesume[d] that ICB 
,pricing .. IS disciiinmatory." lil. at 8642 1 67. 
Tlicielorc "oiicc exchange carriers have sufficient 
i ,sprricnce with a service such as the provision of 
DS3 [ l i t  fiber] facilities t o  permit the development of 
averaged rates, they niust file such rates." Id a t  R642 
'1 68. Accordingly; ir ordcred those companies with 
suilicient DS3 experience to f i l e  averaged tariffs for 
their l i t  fiber service,= but refrained from 
irequiriiig the LECs to file aveiaged tariffs for dark 
liber because of thc carriers' apparent lack of 
vsperience in that area Id at 8545 7 88. 

I-NZ. Petitioiiers do  not challenge the FCC's 
dc~ermination with respect to DS3 l i t  fiber 
here. 

*I479 **276 On reconsideration, the Commission 
decided on the basis of new information that several 
caimers indeed had "sufficient experience in the 
provision of dark fiber service to support the 
development of averaged rates." In re Locol 
E . ~ d i r i , ~ g e  C.UI-I.;PI.J' Irldivii/ual CnJe Bmis DS3 
. S C I ~ I , I L ~  Of/ee,-ings, 5 F.C.C.R. 4842, 4845 7 3 I 
( 1090) ("ICB Reconsideration Order"). While the 
record upon which the original ICB Order was based 
identified only 20 oi~ so daik fiber ICBs, the 
Commission subsequently learned that Southwestern 
Dell  lrad more than I20 dark fiber ICBs, Bell Atlantic 
ihad four ICBs consisting of 32 dark fibers i n  addition 
io 52 lCBs (any ofwhich may involve more than one 
dark fiber installation), BellSouth had nine ICBs 
coiisisting of 34 fibers, and U S West had at least 12 
lCRs consisting of 52 libers. IC6 Reco~~ri~ier-ario~z 
O J ~ C , I . ,  5 F.C.C.R. a1 4845 7 32. 

111 deciding to exercise title II jurisdiction over 
Ipctitioners' dark liber service. the Commission 
ilccliiied to examme the apecific circumstances 
iiri~rounding these olreriiips. Insread, the FCC 
decided that by filing the ICBs the carriers had 
occcded 10 the common carriage stams necessary to 
wpport rhe Conmission's jurisdiction. Id. at 4847 n .  
1 5  Accordingly, the FCC ordered these carriers to 
"offer dark fiber as a generally available service at 
averaged rates[,] ... to amend their dark fiber ICBs to 
icrniinate not later tliaii one year from the release of 
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this [Reconsideration] Order[, and] ... to file general 
rates for dark fiber service." I ( / .  at 4845 1 33 

Denied a waiver of the order, I n  ?-e Local Exchange 
Carr ie~s '  Individual Cose Bn.ris DS3 Service 
Oferiiigs 5 F.C.C.R. 6772 (l990), petitioners filed 
averagcd iates purportedly complying with the 
Reconsideration Order. The FCC, however, 
suspended the filed rates in part and prescribed new 
rates. Siispiiswn Order 6 F.C.C.R. 143G; 
Suspension Rci'ieu' Order, 6 F.C.C.R. 4116; 
f r ~em ipm i i  Oi-dei., 6 F.C.C.R. 4891. Subsequently, 
tlie FCC denied petitioners permission to withdraw 
from the dark fiber market because petitioners had 
not borne their burden of showing that such a 
withdrawal would not adversely affect public 
convenience or necessity Section 214 Order, 8 
F.C.C.R. 2589. Petitioners now challenge ihe 
Suspension, Prescription, and Section 214 Orders on 
tlie basis that the FCC lacked common carriage 
jurisdiction over the dark fiber service offerings, that 
the FCC exceeded its statutory authority in 
prescribing interim rates during the period of rate 
suspension, and that the FCC impermissibly relied on 
a n  exparle communication in reaching its decision in 
the Section 214 Order. For reasons set forth below, 
we reach only the first contention and remand to the 
FCC for reconsideration of its authority to regulate 
dark fiber. 

8. Staruzory R-anrework 
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~l'lie centerpiece o f  title I1 conimnn carrier regulation 
IS [lie supervision of filrd tariffs. *I480 **277 
Piirsuant to title 11. o e i y  common carrier must f i l e  
liiiiik with the FCC foi~ the communication services 
11 ~pi~wides. 47 U.S.C. S 20Ya).  Any charge for a 
coiimion carrier xr\ ' ice that is "unjust," 
"iiiii.easonable," 01 "utii~easonabl[y] discriminat[ory]" 
i s  tinlawful and shall be so declared by the 
C'oiiiniission. Id. a t  4 b 20 I (I)), m. Whenever a 
common carrier f i l es  a iiew or revised tariff, the 
C'oiiiniission may suspend the charge for a period of 
l i w  months, conduct an investigation into the 
lau'fuliiess of the charge, and prescribe rates after 
holding appropriate Iieai-ings. l r l  at 5 204. The 
('ommission may also suspend any existing charge 
m d  issue a cease a n d  desist order prescribing the 
Iirnpei charge to be collected. provided the FCC has 
ci~iidiicted a full hearing and concluded the existing 
cli;ii~ge to be unlawful. Id. a t  4 205. Finally, section 
214 provides that "[ i i lo carriei~ shall discontinue, 
ircduce. or impail seivice ... unless and uiii i l  theic 
h l i a l l  first have been obiaiiied froin the Commission a 
cei.titicate that ncillier tlie present nor future public 
cniivriiience and  necessity will b r  adversely affected 
rheieby." Id. at 5 214(a). 

Al l  o f  the described regulation of tariffs under title I1 
of !lie Act, however. hinges upon the premise tha t  the 
ircfiilared entity is a coiniiion carrier. Yet, the 
C~ommunications Act itself docs not define the 
specific characteristics of a ~oiiinion carrier and 
hasically just repeats the terni i n  its definition of a 
coiimioii catTiei as "[alny person engaged as a 
ioiiunon carrier for hiie, 111 interstate or foreign 
~oiiiniunication by wire 0 1 ~  radio." Id. at 5 153(h). 
Similarly, the Comrnjssion's regulatory interpretation 
ol the Act simply provides that a communication 
coiiimon carrier IS  "any person engaged in rendering 
cominunicatioii service foi~ hire to the public." 47 

~~ ( : . I~ .R.  ~ S 21 .I! (m, A s  a result, noting that "the 
I ii~c i i la r i ty  and tiiiceriainty of the comnion carrier 
~lefinitions set fortli 111 the statute and regulations 
i i i v i i e  iecouiw to tlic common law of carriers," 
re\'ieu'ing courts I b e  lhshioned the following two- 
1 id i~ i  test for conmion carriage: 

171l1e priniai~y ,smc qim 11on of conmion carrier 
sliltus I S  a quasi-public character, which arises out 
oi' the undertaking IO carry for all people 

~ 
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indifferently. This does not inean that the 
particular services offered niust practically be 
available to the entire public; a specialized carrier 
whose service is of possible use to only a fraction 
of the populatioii may nonetheless be a common 
carrier if he liolds hiniselj out IO X I V B  indiflerently 
d l  poienlinl itscrs .... 

A second prercquisite to coinmon carrier status [is] 
... that the system be such that customers transnut 
intelligence o f  their own design and choosing. 

(internal quotes and footnotes onitred) (emphasis 
added). See nho  iWrlionol A v ' i i  of Rerularorv Ulil. 
Conzvi'u v FCC', 525 F.2d (130 (D.C.Cir.1 ( " N A R K  
IJ cerl. denied. 425 U.S. 992. 96 S.Ct. 2203, 48 
L.Ed.2d XI6 (1976). We use that test today. 

11. DISCUSSION 

The legality of the orders on review ultimately rests 
upon the validity of treatins petitioners' dark fiber 
service as a conmon carrier offering subject to full 
regulation undei~ title I1 of tlie Coinmunications Act. 
Petitioners became entangled i i i  the FCC's web of 

L1112] Whethei a n  entity i n  a given case i s  to be 
consideied a conunon carricr or a piivate carriei turns 
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on the particular practice under surveillance. If the 
cai~irier chooses its clients on an individual basis and 
deterniines in each particular case "whether and on 
w l i a t  terms to serve" and there is no specific 
I qtilatory conip~ilsion to serve all indifferently, the 
entity is a private carrier for that particular scrvice 
and the Con~niission is not at liberty to subject the 
cntiry IO regulation as a conunon carrier. NARUC 11, 
~~~ 5 7 3  F.2d at fiO8-OO; E,lRIIC I. 525 F.2d at 643. 
While the Commission may look to the public 
iiitcrest in fine-tuning its regulatory approach, it may 
inn1 impose common carrier status upon any given 
ciitity on the basis of thc desii~ed policy goal the 
Chnunission seeks to advance. N A R K  I, 525 F.2d 
n ~ ( 1 4 4  Since the parties evidently agree that dark 
tihrr customers transmit intelligence of their own 
dcsign. we nccd only address the application [if the 
lii~sl part ottlie , V 2 R U ~ ' I l  test. 

4 t'rivnre C~l, irr~rci~nf~.~L,d Sci-vice., O / i red  h J  
i ' i l i l l l l iol l  cor!-l<T\ 

The mcic Tact that petitioners are common 
carriers with icspect to some forms of 
trlccommunicatioii does iiot relieve the Commission 
froin supporting its conclusion that petitioners 
pi~nvide dark fiber on a common carrier basis. As we 
!,aid in NAAKIJC I I .  "it is at  least logical to conclude 
that one can be a common carrier with regard to some 
x t i v i I i e s  but not others." 533 F.2d at 608. 
I !itdoiihtedly, private interstate communications 
~ e i ~ i c e s  rendered by a coiiunoii calmer remain within 
the purview of tlie FCC, i f  only pursuant to the 
(i)mmission'n gciiei.al title I jurisdiction which 
authorizes FCC iegiilatloii that is "i~easonably 
niicillary" to rhe exercise of specifically delegated 
pou'ers under the Act. Southwesrcrn Ciible Co., 392 

N.4RlICIl. S33 F.2d a t  
However, the specific regulation of rates under 

litle II of the Act and the iequiremenr to obtain 
peinnission prior ti) withdrawal of setvicc pursuant to 
\ectioii 214 do nol. without more, apply to the private 
5erL'icc offered by a sometime conimoii carrier. 

I'ctitioiirrs offcrcd cei-taiii teleconununications 
\ C I \ ' I C C S  on a coiiinioii caniei basis, e g .  ordinary 
relephone service Their entry into the dark fiber 
market. howevei~, began as B limited, customer- 
specific servicc. The FCC originally had permitted 
petitioners to provide special services, including dark 
libel, on an ICB basis without tiling conventional 
Idriffs until the carriei-s "develop rates or generally 
applicable regulations for these facilities." 
111 WYligl~Iion u/  Acces.~ and Divestilure Related 
T(il.I/fi, 97 F.C.C.2d a t  1143. These ICB service 
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contracts were individually tailored arrangements 
negotiated to last for periods of five to ten years. As 
an initial matter, therefore, they were not like the 
indiscrinunate offering of service on generally 
applicable terms that is the traditional mark of 
conunon canier service. See N.4RUC I ,  5 2 5  F.2d at 
(,43 

To be sure, a caiTier caiinot vitiate its common 
carrier status merely by entering into private 
contractual relationships with its customers. & 
C. B Y. R.R. 1'. liircn,lnrt: C h m i e r c e  Conim'n, 61 1 
F.2d 1162. I167 (6th Cir.l979), cei-f. denied. 449 
U S .  830. I01 SCt .  97, 66 ILEd.2d 34 (19801; see 
also AfCI T t . l econ r~1 i i~ i i ~a t i 01~~  C'orn. v. FCC, 91 7 
F.2d 30, 38 (D.C.Cir.1990). But at the same time, i r  
does not make sense that the filing of the t e r m  of 
any contract--no matter how customer tailored--with 
the FCC, without more, reflects a conscious decision 
to offer tlie service to all takers on a common carrier 
basis. There is no inherent inconsistency in 
recognizing that .some filings of contracts may be just 
that: the filing of private contracts for private 
carriage. Indeed, to decide otherwise would be 
inconsistent with FCC precedent and the shucture of 
the Communications Act. 

B. Filing Ohligntioizs Under Conmilssion Precedenl 
nnd rhe Communrcalions A c t  

In 1984 rhe FCC commenced a rulemalung 
seeking "to inodify [the Commission's] traditional 
common-carrier treatment of special consrmction of 
lines and special *I482 **279 service alrangements." 
In re Special Consti-uclion u/ Lines and  Special 
.Se~vice Arrongemenls Provided by Comnion 

, 97 F.C.C.2d 978, 981 (1984) ("Special 
Construction NPRM") (notice of proposed 
rulemaking) (footnotes omitted). Six years later, in 
1990, the rulemaking was abandoned in a terse, four- 
paragraph order, stating only that the record 
originally compiled in support of the rulemaking had 
become stale. I n  I P  Speciul Cunsrrucfiori njLines and 
Specin1 Service Arrunyemenrs Provided by Common 
C n r r i e n  5 F.C.C.R. 5410 (1990). Technically, 
therefore, the FCC has not disavowed its "traditional 
conmion-carrier treatment" of special service 

Special Consmction NPRM in 1984 reasoned "that 
there is no 'legal compulsion' fora carrier to provide 
special activities to the public indifferently under the 
Communications Act or [the FCC's] regulatory 
policies." 97 F.C.C.2d at 982. Without, of course, 
relying on the superseded Special Conshuction 
NPRM as support for today's Iiolding, we pause to 

ai-rangements. Nonetheless, the Comssiofl's 
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iiotr the conhadiction betwren the reasoning 
eywused i i i  1984 and that contained in the 
iuleiiiaking cuiiently before us. 

111 this review. the FCC maintains that the filing of 
aii ICR "is in no way iclated to, and in no way 
affects, the general availability of a service offering" 
a n d  siniply provides "a n-ansitional method of pricing 
a r;ii~iffPd service." Seoion 214 Order. 8 F.C.C.R. at 
2594 11 22. However. i t  flatly contradicted this view 
i i i 10x4 saying that "[t]ypically. these [special 
~~i i s t i~ i ic t ion]  lines ai~e individually tailored, 
ciiiisttucted, o i i r l  priced. ... in response to a customer's 
truqiiest where oidinary tariffed (genei-ally rfiered) 
\ctwces would not s;iiisly that request." Speciol 
( iiii,/r~ircrion NPRM. 97 F.C.C.2d at 978-79, 981 
(eiiipliasis added). Thus "[sjpecial service 
ai'tangements are different from, and do not include, 
scivices made generally available by the carrier." Id. 
a t  991. Further supporting the private nature of  ICB 
offerings, the Special Construction NPRM admitted: 

I n  at least one way, our rules already treat these 
special actii'ities diffcrently than common carrier 
offerings. We require tlie carrier to transmit to the 
ciistonier a copy of  tlie explanation and data 
\upporting !lie rate for special construction, special 
assembly equipment. and special sei~vice 
.irmngenients. This catTier-to-indii'idunl ctistomer 
riaiisfer of cost information is coiisisteiit with 
\'iewtng tlicse offerings as private dealings rather 
t l i a i i  general, indiscriiiiiiiate offerings. 

id at 989-90 (Iootiiotes omitted). Back then, the 
Commission also recognized that even when special 
coiistriiction tariffs are filed with tlie FCC they do not 
3iitomattcally evolve into cnnimoii carrier offerings. 
Instead. "special cniisiruciion ... tariffs merely note a 
Ipiivaie contractual agieeiiient between a carrier and 
,111 individual custoiiiei~." Id a t  989 (foomote 
oiiiitted). 

111 a recent rulemaking which adopted a new system 
o r  [price cap iregiilation for the nation's largest local 
urchaiise carriers and wliich doocs constitute 
Coinmission precedent, the Commission 
iiiiequivocally proclaimed that not all 1CB offerings 
i i i c  indiscriminarc offers o f  coninion carriage service. 
111 die ciiui~se ofexplaining why it declined to extend 
1)i~Ice cap regulation to all ICB offerings, the 
C oiiiniission discussed the relationship between ICBs 
iiiitl coiiunon carrier nffermgs: 

ICH offerings ale tlinsr offered on il contract-type 
basis. While ICB olTerings appear Iii LEC tariffs, 
IIie!, are not tariffed as gcnerally-available, 
common carriet~ s t ' i \ " ~ s .  111 somr cases. ICB 
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services feature new technology for which l i t t le  
demand exists. As demand for the selvice grows, 
tlie ICB offering can evnlve into a generally- 
available offering, as has hcen the case with large, 
digital. fiber optic tiansmissioii facilities. [FN[3]] 
In olhei- npplicarions, lCB uffei-ings are simply 
unique s e m w  aru~ngen?unrs lo ineel the needs of 
Jpecrfic cusromenr **280 *I483 rhar will neve!- 
evolve inlo gci~erally-nvnila6le offerings. 

FN3. The Price Cap Order cites the fiber 
optic rulemaking on review as its sole 
support for the factual conclusion that the 
fiber optic transmission facilities have 
evolved into common carrier offerings. It 
would he circular to rely on the Price Cap 
Order for any conclusion that dark fiber was 
offered on a common carrier basis. The 
importance of the quoted passage lies in the 
general recognition that an ICB can--but 
need not--evolve into a common carriage 
service. 

I n  I-e Policj' a d  Rules Coiicerning Rares f o r  
Dominani Cawiers. 8 F.C.C.R. 6786, 6810 1 193 
(1990) ("Price Cap Order") (foobotes onitted) 
(eiiipliasis added). Moreover, we have upheld the 
FCC where i t  deliii-fled service elements that had 
been previously offered on a tariffed basis and 
initially treated as common carrier offerings, because 
upon further inspection they were d e t e h n e d  not to 
he conunon carriage communications offerings 
within the meaning of the Act. See Comvurer arid 
Conimunrcririoizs lnrhrs. A.ss'ii L'. FCC, 693 F.2d 198 
(D.C.Cir.I982), cerl. denied, $61 U.S. 938. 103 S.Ct. 
2109, 77 LEd.?d .?I3 (19831 (removing customer 
premises equipment from tarifo. This would be 
difficult to explain if the mere filing of the t e r m  of 
seiyice with the FCC presented conclu~ive proof of 
conunon carriage regardless of the substance of tlie 
conditions on which the service is furnished. If the 
filing of service arrangements with the FCC were a 
sufficient indicator of common carriage, the 
Commission presumably could never conclude that a 
service once provided at n filed inre turned out not he 
a cnmmon camage service upon further inspection. 

To hold, as tlie FCC now urges, that any ICB filing 
with the Commission constitutes a holding out to a l l  
persons indifferently also would render problematic 
the Coinnuasion's statutory power under section 21 I 
of the Conmunications Act. Scction 21 l ib)  pennits 
the Commission "to require the filing of any . .  
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coiitract[ ] of any  carrier." 4l.u.S.C. $ 21 lib).  It 
p i x s  the Conmss ion  the power to require the tiling 
of contracts for pi-n'nte service offerings in order to 
protect the integi ity of C O ~ I I I O I ~  carrier regulation 
iiiider tlie Act. As the Coinmission noted in 1984: 

IEven if there is 110 'legal compulsion' to pi~ovide 
special acrivitics to tlie public indifkreiitly, we 
rentatively conclude that they would fa11 within our 
;iiicillary jurisdiction That is. we believe tha t  we 
would have a coiitinuing interest in obtaining 
information about these special services .... 
Offci~ings that are purportedly special activities but 
which are in iact ofrered to tlie public indifferently 
)nay provide a carriei with a means to discrinunate 
among its customers. The policies of [tlitle II 
u'ould require the Commission lo scrutinize a 
carrier's use OS offerings by private contract to 
piminote just, ieasonable, and nondiscriniinatory 
ciiarges for common carrier services. 

, S / W C I ~  Coi~.vrl-rrcnon NPHM. 97 F.C.C.Zd a t  988 
(citing 47 U S.C. F 2 1 )  (footiiotes oimtted). We 
ayiwe. To ensure tha t  a coiimion carrier's private 
xiwice offerings do not tmdel-mine the regulation of 
its common caniape offerings, the FCC can require 
(lie carrier to file evcn those contracts that provide for 
customized private caniape. Indeed, in order to 
ipieveiit carriers from circumventing title I1 regulation 
hy  crafting special sewice arrangements with other 
caimiers, the Act itself inandates that a carrier file 
ceimiii co~~tracts--re~ai~dless of whether they 
coiisritiite iiidividualized or et'en unique sewice 
ilrrsiigenients--wiiciiever the custoiiier is itself a 
c a n  ier: 

Every caiTier subject to this chapter shall file with 
die Commission copies of a l l  contracts, 
agreements, or ari~angenients with other carriers, or 
\v i t h  conmon camers not subject to the provisions 
of this chapter, in relation to any traffic affected by 
tlie provisions of this chapter to which it  may be a 
party. 
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uffcrings pursuant to section 21 I ,  only. common 
carrier activity fails within the . .  Co&sibn's 
regulatory powers. under title .-, .II:..:: -.;. 
T&cornmiduicunhw Corn. v. FCC. ,765 .F.Zd I186 
I158 ( D . C . C i r m ;  . '1484**281CoW~e/er :&d 
( W n i c a r i o n s  Inrluc. .4rsSi, 603 F.2d at.211. 

&@a 

111 CONCLlJSlON 

under title 11 of the Conununications Act, the 
Commission must first determine whether the service 
is being offered on a common canier basis. In this 
instance, the Commission shoil-circuited any analysis 
of  whether petitioners held themselves out 
indifferently to all potential users of dark fiber, by 
pronouncing an insupportable perse rule that a filing 
of a piece of paper with the FCC constitutes an offer 
of  common carriage. W e  certainly do not impugn 
the intentions of the FCC to sei-ve the public interest 
by regulating dark fiber, and we do not decide today 
whether tlie Commission may draw on other 
aurliority, such as its aiicillary jurisdiction, to regulate 
petitioners' services. But we cannot permit the 
C o m s s i o n  to augment its regulatory domain, as it 
has attempted to do here, by redefining the elements 
of common carriage to include any  service 
arrangement that is recorded with the FCC. Because 
we find that the Commission provided insufficient 
support for concluding that petitioners had offered 
dark fiber service on a coi~unon carrier basis we 
rcniand the tluee orders IO the Commission for 
reconsideration of the basis foi~ Its authority to 
q u l a t e  dark fibei- service without reaching 
petitioners' other contentions. The orders on review 
are suspended pending completion of proceedings on 
remand. 

Rema~iderl. 

19 F.3d 1475, 74 Rad. Reg. 2d ( P  & F )  1309, 305 
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